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“Your Honors, because of your decision, 

the outcome of the appeal is now irrelevant to me” 
- Nuon Chea 

 
I. OVERVIEW  

 
In the second set of appeal hearings since the Trial Chamber issued its Judgment in Case 
002/01 on 7 August 2014, proceedings were cut short after the Defense Team for Nuon Chea 
refused to engage with the appeals process.1  As hearings began on Tuesday morning, the 
Greffier noted the absence of international Defense Counsel for Nuon Chea, Victor Koppe, 
and the Bench subsequently granted the Accused leave to address the Chamber in person 
and explain the absence of his lawyer.  Nuon Chea told the Court that he had instructed his 
lawyers not to be present at the appeal hearings because of his belief that the Supreme Court 
Chamber (SCC) is biased against him.  He also announced his intention to leave the 
courtroom following his statement and to not participate any further in the appeals process.  
After lively debate from all parties, the Chamber issued an oral decision ruling that Nuon Chea 
must remain in the courtroom, unless medical reasons prevented him from doing so, in which 
case he must be present in the holding cell.  The Chamber also ruled that Defense Counsel 
must be present in the courtroom on his behalf at all times.  When Defense Counsel continued 
to be absent during the second session of the day, the Chamber ordered the Defense Support 
Section (DSS) to arrange standby counsel for Nuon Chea as soon as possible, and the Court 
adjourned proceedings in the early afternoon.2   
 
A new scheduling order for the appeal hearings is yet to be issued.  In the week that followed, 
the Parties filed several submissions about the boycott.  This is not the first time that defense 
lawyers have boycotted proceedings at the ECCC.3  Section II of this report details the 
particular circumstances of this boycott and surveys the relevant Cambodian law and 
professional codes that govern a situation like this.  Section III of this report then aims to 
present this week’s events in the wider context of Case 002/01 proceedings, and also explore 
relevant international jurisprudence and domestic legal codes that Parties cited during the 
day’s proceedings. 
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II. LEGAL AND PROCEDURAL ISSUES 
 

Although the Supreme Court Chamber released a detailed timetable for three days of appeal 
hearings, after the decision by the Nuon Chea Defense Team to be absent, the Supreme 
Court Chamber only sat for three sessions on Tuesday 17 November.4  Nuon Chea gave a 
statement in the morning, explaining his team’s absence, and then the Office of the Co 
Prosecutor (OCP) and Lead Co-Lawyers for Civil Parties (LCLCP) were given time to respond 
before the SCC ultimately gave its oral decision. 
 
A. Nuon Chea Statement and Defense Team Absence  

 
After the Greffier noted the absence of Victor Koppe from the Chamber, national Defense 
Counsel for Nuon Chea, Son Arun, requested that his client be granted the opportunity to 
explain the situation in a twenty-minute statement.  In his pre-prepared statement, Nuon 
Chea called the Case 002/01 Judgment a “shameful failure,” “extremely oversimplifying and 
inaccurate” and said that the tribunal was being used to “tell a tale approved by the 
government before the tribunal was established.”5  The main points Nuon Chea raised to 
support his claim that the Judgment was biased against him centered around a failure to call 
witnesses requested by his Defense Team.  In particular these witnesses were Heng Samrin, 
the current President of the National Assembly, and filmmakers Robert Lemkin and Thet 
Sambath.6   
 
After almost half an hour, Nuon Chea concluded that, due to these perceived injustices, the 
outcome of the appeal hearing was now irrelevant to him, thus he had instructed his lawyers 
not to take part.  He further announced that he planned to leave the courtroom after his 
statement.  Son Arun then clarified that the Defense Team were not withdrawing their appeal, 
however his client had instructed him to leave the courtroom and not answer questions or 
make comments about the appeals.  He argued that Article 58 of the Cambodian Bar 
Association requires lawyers to listen to and follow the wishes of their clients as a matter of 
priority, and that therefore he was obliged to abide by Nuon Chea’s request.7   After finishing 
his statement, Nuon Chea claimed medical illness and was moved to the holding cell 
downstairs, waiving his right to be present in the courtroom.  When Court resumed after 
morning recess, Son Arun was not present in the Chamber, leading to a debate by all 
remaining Parties over how to proceed with the appeal hearings. 
 
B. Other Parties’ Responses to Defense Absence 

 
In response to Son Arun’s absence, international Co-Prosecutor Nicholas Koumjian pointed 
out that Nuon Chea had been summoned to face serious criminal allegations, and not 
“because of an invitation to something like a cocktail party that you can decline to attend.”8  
He voiced his disagreement with Son Arun’s interpretation of the Cambodian Bar Association 
Rules, and said that Nuon Chea was obliged to be in the courtroom except if medical 
reasons prevented him from being there.  Later Mr. Koumjian clarified that the OCP position 
that appeal hearings could continue as scheduled even without the active participation of the 
Nuon Chea Defense, since they had not been denied any opportunity to be present.   
 
Speaking on behalf of the Civil Parties, Lead Co-Lawyer for Civil Parties  (LCLCP) Ms. Marie 
Guiraud reminded the participants that Rule 81 of the Internal Rules oblige the Accused to be 
physically present during the proceedings except on medical grounds, and that they would 
only agree to continue if the Accused was present either in the courtroom or the holding cell.  
She did not address the legal issue of the presence of Defense Counsels.  National Defense 
Counsel for Khieu Samphan intervened to voice his agreement with Son Arun’s interpretation 
of Article 58, saying that the Chamber was posing “a threat to the profession of a lawyer” by 
obliging him to disregard his client’s instructions, and that ultimately lawyers have a principal 
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ethical obligation to take instructions from their client.9 
 
C. Supreme Court Chamber’s Oral Decision  

 
After hearing from all parties about the issue of the absent defense team, the SCC adjourned 
to discuss the issue.  On returning, the Bench ruled that Son Arun must remain present in 
court, and warned that he could be held in contempt if he chose to ignore the order.  The court 
cited Article 301 of the Cambodian Code of Criminal Procedure, concerning the mandates the 
assistance of counsel in certain criminal cases10 and Internal Rule 81(7), which explicitly 
addresses the circumstance of a lawyer absent without justification.11  In light of Son Arun’s 
absence, the SSC elected to adjourn proceedings for the week. 
 
The SSC concluded that the Accused did not have the right to order his lawyers to boycott the 
proceedings, and determined that the presence of either Victor Koppe or Son Arun is 
mandatory, particularly throughout the appeal hearings, as unforeseen issues may arise and 
further submissions may be required.  The SSC made clear that it considered the absence of 
Victor Koppe and Son Arun constituted misconduct, and noted that it could possibly lead to 
disciplinary sanctions.  The Court also asked the DSS to begin arranging standby counsel for 
Nuon Chea.  Although it was not acknowledged by the President, monitors noted that Son 
Arun was present in the courtroom in the afternoon during the reading of the oral decision, 
perhaps indicating that he had changed his position about taking instructions from his client, 
however the Court adjourned regardless.  
 
D. Parties’ Responses to the Oral Decision 

 
On 18 November Son Arun submitted a response to the SCC’s Oral Decision in which he 
pointed out that he had been present during the afternoon session, and declaring that he was 
open to participating in future appeals hearings.12  He again stressed Article 58 of the 
Cambodian Bar Association obliges lawyers to be “determined by their own conscience and 
with the consent of the client what issues to raise in order to defend the interest of the 
client”.13  He also referred to a letter from the Bar Association of the Kingdom of Cambodia 
written in response to earlier Defense action, which stated, “the lawyer shall consult, accept 
and listen to his client’s instructions. The lawyer is a judicial assistant to society, not to 
court.”14  Son Arun wrote that in light of the Court’s decision, he would continue to attend 
appeal hearings but would not respond to any questions or actively take part in the 
proceedings.  
 
The next day, an interoffice memorandum from the President of the Supreme Court Chamber 
to the Defence Support Section informed the parties that the Chamber had decided to 
appoint Standby Counsel for Nuon Chea, whose role would be to take over from the current 
defense team should they “fail to be present in the courtroom when hearings resume, or 
absent themselves in the course of the hearings.15  On the same day the SCC also issued a 
written decision requesting a submission from Victor Koppe explaining his absence from 
court.16  The response from Mr. Koppe was to reiterate his position that “the ECCC is indeed 
and always will be a complete farce” and that he had provided advance notice via email that 
his team would not be participating in the appeals process any longer.17  He also added that 
he had sought legal advice over whether it is possible for an Accused to withdraw his appeal 
altogether, something which is not covered by the ECCC Internal Rules. 
 
On 23 November the OCP issued a follow-up submission stating that they did not believe 
appointing standby counsel would be an effective way to resolve the current issue, as the 
complexity of the appeals process would imply that new counsel would require months of 
preparation, delaying proceedings in a way that the OCP argued would be unacceptable.18 
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III.  RELEVANT INTERNATIONAL AND DOMESTIC JURISPRUDENCE 

 
This section of the report places the events of this week in wider context, recalling the defense 
boycott of October 2014 at the ECCC, and then further discussing pertinent cases in other 
international tribunals where similar events have taken place.  
 
A. October 2014 Defense Boycott 
 

Defense counsel’s refusal to participate this week in the proceedings is not without precedent 
at the ECCC.  On 17 October 2014, the beginning of the first scheduled week of evidentiary 
hearings in case 002/02, both the Khieu Samphan and Nuon Chea Defense Teams 
announced their intention to boycott proceedings.  Several grounds were provided for the 
boycott.  The Khieu Samphan Defense Team argued they lacked sufficient resources to 
proceed at that time, while both teams sought a stay of proceedings pending review of an 
application for disqualification of the judges from Case 002/01 from acting in Case 002/02.19 In 
both boycotts, the Defense relied on the same grounds for the legitimacy of their actions, 
arguing that their obligation to adhere to their client’s instructions superseded any directive in 
the ECCC Internal Rules.  On 24 October 2014 both Defense Teams received official warnings 
for misconduct concerning their boycott.20 	
 
Following the previous boycott, the Trial Chamber held two trial management meetings in 
October 2014 and attempted to recommence trial hearings twice during November, however 
while the Defense team for Nuon Chea chose to be present, the Team for Khieu Samphan 
continued their boycott.  In response, on 21 November 2014 the Trial Chamber made a 
decision to assign Court-appointed Counsel for Mr. Khieu Samphan in order to continue 
proceedings “in the interests of justice.”21  The Trial Chamber finally resumed hearings on 8 
January 2015 with the presence of Standby Counsel Ms. Touch Vorleak and Mr. Calvin 
Saunders.  Both the Khieu Samphan and Nuon Chea Defense teams expressed strong 
objection to the presence of the defense counselors, particularly their seat in the front row of 
the defense bench, displacing some of the Nuon Chea team.  However the LCLCP and OCP 
argued that the presence of standby counsel was necessary and justifiable given the need for 
an expeditious trial. 
 
B. International Jurisprudence 

 
Beyond the ECCC other international criminal tribunals have faced similar scenarios where 
Defense counsel have refused to attend proceedings against the wishes of their client, and the 
Tribunals have had to decide whether they could assign standby counsel in order to proceed 
expeditiously without infringing upon the fair trial rights of the accused.  The trial of Jean-
Bosco Barayagwiza at the International Criminal Tribunal for Rwanda (ITCR) has some 
similarities to the current issue facing the ECCC.22  In this case, the Accused refused to 
appear in Court and also instructed his counsel to leave the room.  In response, the Trial 
Chamber found that Counsel did not have an absolute obligation to follow their client’s 
instructions, but rather should “represent the interest of the Tribunal to ensure that the 
Accused receives a fair trial.”23  In a separate opinion on the decision, Judge Osaka de Zoysa 
Gunawardana suggested that the appointment of standby counsel could be an effective 
solution that would ensure that the absent Accused would be granted a fair trial by 
continuously receiving representation.24  This case is also an interesting comparison to the 
Case 002/01 appeals process, as the trial in Barayagwiza proceeded without the presence of 
the Accused. 
 
The International Criminal Tribunal for the Former Yugoslavia (ICTY) Trial Chamber Judgment 
from the case against Vojislav Seselj also provides an instructive comparison.25  In this case 
the Trial Chamber appointed standby counsel to Seselj after they found he had been acting in 
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a deliberately obstructionist fashion.  After issuing a number of warnings, the Chamber found 
that the Accused’s demeanour had “substantially obstructed the proper and expeditious 
conduct of the proceedings” and decided to assign permanent counsel to represent the 
Accused, against his wishes.26  
 
The question of appointing standby counsel has also been raised in cases where the Accused 
wishes to represent themselves at trial.  While this is not the exact circumstance in the Case 
002/01 appeal at the ECCC, the legal questions about when standby counsel can be imposed 
upon an Accused are the same.  At the Special Court for Sierra Leone (SCSL), the Accused, 
Samuel Hinga Norman, invoked his right to self-representation.27  The Trial Chamber found 
that the right to self-representation is a “qualified” right under the SCSL statute, and that the 
Accused’s right to self-representation “could only be exercised with the assistance of counsel 
to be assigned to the trial.”28  The SCSL Trial Chamber reasoned its decision based on a 
number of contextual factors, including the trial’s complexity as a joint trial involving grave 
offences and many witnesses, national and international public interest in the expeditious 
completion of the trial, and the perceived likelihood of further disruption to the Court’s 
timetable if the Accused were to represent himself.  
 
A similar course of events occurred at the ICTY during Prosecutor v. Karadžić, in which the 
Accused was found by the Chamber to be acting in an obstructionist fashion after consistently 
refusing to attend trial, and was subsequently assigned a standby defense counsel.29  In this 
case the Chamber permitted the Accused to continue to represent himself, and the role of 
standby counsel was to step in and represent their client if he was absent from court again 
without a medical reason.  Both the Norman and Karadžić decisions provide precedent for 
assigning mandatory counsel to an Accused against their will in order to ensure expeditious 
proceedings.  
 
The case of Prosecutor v. Slobodan Milosevic at the ICTY also concerned the issue of self-
representation and the appointment of standby counsel, although in this case the Trial 
Chamber denied the Prosecution’s request to impose.30   In that case, the Prosecution had 
argued that self-representation was negatively impacting the health of the Accused.  However 
the Chamber found that the Accused’s right to self-representation was more important than 
taking precautions to ensure that medical issues would not slow down proceedings at a later 
date.   Balancing the fair trial rights of the Accused and the right of the victims to witness an 
expeditious trial is complex.  As the above cases amply demonstrate, the balance can be 
struck in different ways.  However, it must be noted that what distinguishes the present case 
before the ECCC from all of these other cases is the fact that Case 002/01 is at the appeals 
stage, not trial.  This is an unusual circumstance, and it is not at all clear that standby counsel 
could effectively and competently represent the Accused without causing a substantial delay to 
acquaint themselves with the appellate briefs. 
  
IV.  TRIAL MANAGEMENT 
 

On 17 November 2015, the Supreme Court Chamber began the long-awaited appeal hearings 
against the Trial Chamber Judgment in Case 002/01 dated 17 August 2014, in which Nuon 
Chea and Khieu Samphan were each found guilty of crimes against humanity and sentenced 
to life imprisonment.31  However due to the legal issues mentioned above, the Supreme Court 
Chamber was unable to keep to its timetable and had to reschedule all of the appeal hearings 
to a date that is yet to be confirmed.  It is possible that this could have been avoided had the 
judges consulted with defense counsel Son Arun, who was in fact present in the courtroom in 
the third session of the 17 November and later reiterated in his written response that he would 
agree to be present in future hearings.  
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A.  Attendance 
 
In an unusual occurrence, Nuon Chea was present in the courtroom this week to present his 
oral statement before the Supreme Court Chamber.  After reading his statement he waived his 
right to be present in the courtroom in order to observe the proceeding remotely from the 
holding cell, due to poor health, while Khieu Samphan was present in the courtroom 
throughout the proceeding on 17 November 2015.  
 
Judge Attendance: All Judges of Supreme Court Chamber were present in the courtroom 
throughout the proceedings.  
 
Civil Parties Attendance: There were approximately 10 Civil Parties observing the appeal 
proceedings inside the courtroom. 
 
Parties: All the Parties were properly represented in the courtroom with the exception of Nuon 
Chea, whose international Defense Counsel, Victor Koppe, was absent.  His national 
counterpart Son Arun was initially present, but later was absent in the second session of the 
morning. 
 
Attendance by the public: 
 

DATE MORNING AFTERNOON 

Tuesday  
17/11/15 

§ Approximately 350 students from 
Ten January High School, Pursat 
Province  

§ Ten foreign observers  

 
§ Two foreign observers 

 
B. Time Management 

 
This week, the planned schedule for appeal hearings on Case 002/01 was stalled repeatedly 
by the boycott of Co-Defense Counsels for Nuon Chea and the Supreme Court Chamber was 
forced to adjourn.  This unexpected incident brought major issues to the SCC’s planned 
timeline for the proceedings. The Chamber attempted to stay on schedule, and allocated time 
limits for the Parties presenting their arguments before the Court, but these were not always 
obeyed.  For example the Chamber asked Nuon Chea to limit his statement to 10 minutes 
even though his national Defense Counsel Son Arun repeatedly asked for 20 minutes.  The 
Accused ultimately spoke for close to half an hour.  After the Court decided that standby 
counsel needed to be appointed to represent Nuon Chea, the appeal hearings were adjourned 
indefinitely to allow the DSS time to find appropriate counsel, and the Chamber to reschedule 
hearings. 
 
C. Courtroom Etiquette 
 

As appeal hearings had been anticipated for several months, the unexpected absence of the 
Nuon Chea Defense Team lead to animated debate amongst all Parties on how best to 
proceed.  Judge Agnieszka Klomowiecka-Milart warned Son Arun that he and his international 
counterpart could be held in contempt of court if they continue to obstruct the appeals 
process.  At this stage it is unclear what form of repercussions or sanction could be imposed if 
the Defense Team were found to be in contempt.32  
 
D. Translation and Technical Issues 
 

Because the appeal hearings were cut so short this week, there were no major translation or 
technical issues to note.  International Co-Prosecutor Nicholas Koumjian did point out an error 
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in translation from Khmer to English when Son Arun responded to questioning by the 
President of the Supreme Court Chamber, but this was quickly clarified. 
 
E. Time Table 
 

DATE START MORNING 
BREAK LUNCH AFTERNOON 

BREAK RECESS TOTAL 
HOURS 

Tuesday 
17/11/2015 8:54 

10:15-10:45 
(Court 

recessed for 
judicial 

deliberation at 
10:55-11:34) 

11:36 Court resumes 
at 14:05 14:13 2 hours  

20 minutes  

Average number of hours in session                                  2 hours and 20 minutes 
Total number of hours this week     2 hours and 20 minutes    
Total number of hours, day, weeks at trial                        19 hours and 27 minutes 

4 TRIAL DAYS OVER 2 WEEKS 
 
 
 
*This report was authored by Alexander Benz, Borakmony Chea, Somaly Kum, Caitlin McCaffrie, Lina Tay, Penelope 
Van Tuyl, and Talisa Zur Hausen as part of the KRT Trial Monitoring and Community Outreach Program.  KRT Trial 
Monitor is a collaborative project between the East-West Center, in Honolulu, and the WSD HANDA Center for 
Human Rights and International Justice at Stanford University (previously known as the UC Berkeley War Crimes 
Studies Center).  Since 2003, the two Centers have been collaborating on projects relating to the establishment of 
justice initiatives and capacity-building programs in the human rights sector in Southeast Asia. 
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Unless specified otherwise, 
 

§ the documents cited in this report pertain to the Case of Nuon Chea and Khieu  
 Samphan before the ECCC; 

§ the quotes are based on the personal notes of the trial monitors during the proceedings; 
§ the figures in the Public Attendance section of the report are only approximations made 

 By AIJI staff; and 
§ photos are courtesy of the ECCC. 

 
Glossary of Terms 

 
Case001 The Case of Kaing Guek Eavalias “Duch” (CaseNo.001/18-07-2007-ECCC) 
Case002 The Case of Nuon Chea, Ieng Sary, Ieng Thirith, and Khieu Samphan 

(CaseNo.002/19-09-2007-ECCC) 
CPC Code of Criminal Procedure of the Kingdom of Cambodia (2007)  
CPK Communist Party of Kampuchea 
CPLCL Civil Party Lead Co-Lawyer 
DK Democratic Kampuchea 
DSS Defense Support Section 
ECCC Extraordinary Chambers in the Courts of Cambodia (also referred to as the Khmer 

Rouge Tribunal or “KRT”) 
ECCC Law Law on the Establishment of the ECCC, as amended (2004) 
ERN Evidence Reference Number (the page number of each piece of documentary 

evidence in the Case File) 
FUNK National United Front of Kampuchea 
GRUNK Royal Government of National Union of Kampuchea 
ICC International Criminal Court 
IR Internal Rules of the ECCC Rev.8 (2011)  
KR Khmer Rouge 
OCIJ Office of the Co-Investigating Judges 
OCP Office of the Co-Prosecutors of the ECCC 
VSS Victims Support Section 
WESU Witness and Expert Support Unit 
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2015),	p.	65.	[hereinafter	INTERNAL	RULES]	
12									Nuon	Chea	Defence	Team.	“Response	of	Mr	Son	Arun	to	the	Oral	Decision	by	the	Supreme	Court	Chamber	
Regarding	the	Events	of	17	November	2015”	(18	November	2015).	F30/13.	
13									LAW	ON	THE	BAR,	Article	58.	
14									Bar	Association	of	the	Kingdom	of	Cambodia.	“Letter	from	the	Bar	Association	of	the	Kingdom	of	
Cambodia	to	the	President	of	the	Trial	Chamber	concerning	the	Conduct	of	Counsel	KONG	Sam	Onn	in	the	
Proceedings	of	Case	002/02”	(13	July	2015).	E330/1/1.	p.3.	
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